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REPORT OF THE AMERICAN BAR ASSOCIATION
COMMISSION ON CAMPUS GOVERNMENT AND STUDENT DISSENT

I.

BACKGROUND AND SCOPE OF THE REPORT

A. Confrontation on the Campus

Campus unrest is a major problem nf national concern. The focal
point of that concern js clearly related to confrontations that have oc-
curred in unprecede ‘ed numbers duting recent years betweer students
and aniversity and civil authorities. Within the past academic year
alone, an estimated one hundred and forty-five institutions of higher
learning were torn by violence, and nearly four hundred more endured
some form of nonviolent disruptive protest.* In response to the gravity
and urgency of public concern, the Board of Governors of the Amer-
ican Bar Association authorized the appointment of this Commission in
August, 1969, and charged it with responsibility to develop legal stan-
dards, procedures, and administrative guidelines relevant to student un-
rest and campus violence. President Segal appointed the Commission
in August,

Historically, coliege campuses bave been important and proper cen-
ters of social criticism, During the last few years, however, and partic-
ularly during 1968-69, disruption and violerce have occurred at many
institutions. The assertion of non-negotiable demands, campus strikes
and boyvotts, and demands for amnesty to law breakers have become
. recurrent techniques of confrontation politics. Arson, willful destruction
of property (including manuscripts and notes of faculty members), as-
«} sault and battery, the occupation of buildings, interruption of classes,

* Bayet end Astin, Piolence and Disrnption on the U. S. Compus, 1958-1969,
Fall 1969 Esvcationat Recown. The authors defined violent protest as any cam-
pus incident which involved (2) burning of a building; (b) damage to a building
ot furnishings; (¢) destruction ui hles, records, or papers; (d) campus mareh,
picketing, or rally with physical violence; and (e) the injury or death to any
person. Noaviolent disruptive protest was defined as any campus incident which
involved (a) occupation of a building; ‘M ™rring of entrance to a building;
(¢) Yolding offcials taptive; (d) interi 2% i < " clasres, speeches, or meetings;

and (e) general campus strike or boyoott ci ¢* M5~ ™ school functions, The chas-
acterizations are those of Bayer and Astin, 1.,. of U ) Comenission, >
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disruption of meetings, barring entrance to buildings, holding admin-
istrators captive, violations of injunctions, and other unlawful conduct
have all entered an appearance on campus. Highly politicized student
groups, somctimes aided by non-students, have been able to halt the
normal operations of institutions and thwart university disciplinary
proceedings. On a few campuses there is reason to believe that a de-
termined core of revolutionaries seek the destructior of the university
they attend if it cannot be transformed in the image that they .esire.
While disruptive protest has rot been and is not characteristic of most
colleges and universities, both the number and intensity of the disrup-
tions cause deep concern in a nation that is now providing an oppot-
tunity for higher education to morc students than any other society in
history.

Of great concern also, are the grievances of university students and
their opportunity to express these grievances. Many students question
the values and priorities of higher education, They are concerned sbout
the policies of the institutions that they attend, the inadequacy of chan-
nels of communication, the lack of responsive:ess by administrators and
faculty, the impersonality of university life, limitations on their freedom
of expressiva, and their inability to participate directy in the decisions
that affect their lives. Some charge that universities are hypocritical in
that they fail to practice what they preach, especially in areas of faculty
commitment to teaching, labor relations with non-academic emplovees,
fundamental faitness in disciplinary hearings, and institutiona’ -
for the social problems of the community.

In addition, as the Brock Report* has recently pointed out, uierc
are fundamental differences concerning the propet function of a univer-
sity in American soclety. Traditionally, riost faculty inembers have
struggled to keep universities apart from the divisive social problems
of the nation, as neutral institutions seeking objective truth. Some stu-
dents dispute the neutrality of higher education, asserting that modern
universities have become the handmaiden of a military-industrial com-
plex, both in thuir educational mission of teaching and research and
their financial entanglements resulting ~rom grants, contracts, and in-
vestments. Other students eschew such  characterization but assert
that universities should reject neutratity ¢ & become, in the words of
the Brock Committee, “partisaf* t ;he ~rogressive forces in sc lety.”

* Repott of 22 Congressmen, led by Honorshie ™' K. Brock, tubmiiity to
mﬁ?‘mlg‘i’xoﬂ on Jone )8 1969, and inserted in tie wongressional Reord on
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Some claim that universities exist primarily for students. Others con-
tend that society in general is the principal intended beneficiary of higher
education. Although there is obviously some truth in both points of view,
the difference in emphasis may assume considerable significance in eval-
uvating demands and proposals for change.

The hiesarchical nature of universities and the preferred status of
some members of the faculty runs counter to the egalitarian notions of
some who assert that all who are affected are equally capable of partic-
ipating in the decisions that confront the academic community and that
no group is entitled to special privilegs. Minority group students have
special concerns about the relevance of the traditional degree programs
for some, especially those who aspire to provide leadership for the dis-
advantaged,

Student concepts of the proper functions and structure of universities
ate expressed in demands that more courses deal directly with imme-
diate social problems and values, that more study be undertaken di-
rectly in the community rather than in the classroom, that grading
systems be modified or eliminated, and that special educational programs
for the disadvantaged or minority groups be instituted. They seek
greater student participation in university governance, more formal-
izad disciplinary procedures in which basic rights of students are ex-
pressly recognized and new procedures that will produce prompt faculty
or administrative response to articulated complaints,

Many college students ate equally critical of American soclety's per-
ception and response to the problems facing it. Many speak it terms of
the “Establishment” and include whin its ambit government, business,
churches, the military, and the educational system. They are concerned
about racial discrimination, poverty, hunger, the values of materialism,
the draft, the war In Viet Nam, and the incapacity of the young to trans-
late their concerns into effective political action. They disagree with the
priorities that they claim the “System” has set for the allocation of
societal resc. _es to meet national needs, and they decry w =t they te-
gard to be national aggrandizement in the conduct of our * * ‘national
affairs. They see the university not only as a forum In which to discuss
thete matters but also as an instrument to effect the societal < anges
that they deem to be necessary. They want to paiticipate in the policies
that will accomplish these changes, and they deny the legitimacy of
efforts by tle university to limit their political expression concerring
these ssues,

Obviously, not all students stare all of these views, and the inten-
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sity of concern about different issues varies widely among the many
campuses of the nation, At the same time, it must be recognized that a
number of these grievances have considerable substance in fact, Im-
personalism, inattention, and neglect have been evident in the curricula,
procedures, and internal and community practices of many institutions.

It is ironic that many of the disruptive disturbances ha.e taken place
In institutions least deficient in their seasitivity to student concerns.
Indeed, the Commission believes that the very excellence of a given
university and its lack of repressive policies may be conditions conducive
to unvest. Students may be less willing tu assert perceived grievances
if summary repression is the only foreszeable result, Complete apathy
in a vigorous academic institution, however, is not to be expected or
desired. It may sometimes be as much a cause of concern as confronta-
tion itself, Expression of grievances may be desirable, but it is equally
desirable that the tension be expressed in forms which are consistent
with Jaw.

There is also reason to suggest that some issues have been the sub-
joct of demonstration on campus not because the university has more
(or even as much) influence or responsibility than othev institutions for
the determination of national and international policies, but simply be-
cause its very fragility and tolerance constitute in invitation to those
who may seek o use these fssues to attack the institutions of our society.
No university, however progressive, can avoid confrontation with those
who are determined to use it merely as an instrument of revolutionary

litics.

P The universities have responded to the disruptive disturbances and
to the underlying student unrest in various ways. Internal disciplinary
actions, the use of police or national guard, the use of court injunctions
and criminal prosecutions have, in different circumstances, been used by
various institutions to cope with disorders. In a substantial number of
institutions there have been substantive institutional changes in response
to the undetlying merit of student grievances, from relatively minor
changes in procedures to fundamental overhauls of academic programs,
disciplinaty machinery, and institutions of government. In some insti-
tutions, provision has been made for increased patticipation of students
at various levels of university authority, including membership on the
Board of Trustees. At other institutio..:, a careful consideration of the
fssue has tesulted in a determination that the principle of administrative
accountability Is preferable to tepresentation of all segments of the ac.
ademic community in the decision-making process.

4
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The reaction of higher education to campus unrest has not dispelled
public concern, Student disruptions have already resulted in legistation
in approximately one-half of the states and in the Congress, with addi-
tional legislative proposals now under consideration. The courts are
reviewing univeraity discig linary actions and procedures in unprecedented
numbers, Alumni and the citizenry in general are demanding that order
he maintained, while students continue to protest over the allegedly slow
pace of institutional reform,

The danger to higher education is apparent if violent disturbances
continue to interfere with the educational missions o: onr institutions
of higher lcarning or if members of our academic communities become
more alienated from the universities and society of which they are a part,
The importance of the orderly functioning of our universities is too
great to tolerate the number and kinds of disruptions that have become
commonplace. At the same time, there is a risk that certain effc™s to
maintain order may themselves be excessive and may indirectly con-
tribute to disruptions infringing upon rights of students within a uni-
versity freely to express their dissent and to be dealt with fairly when
charges of misconduct are asserted against them.

B. Specific Objectives of the Commission

Principles and procedures must be developed that will insure free-
dom for dissent, while preserving the order required for those endeavors
that constitute the reasens for the existencs of universities. The Com-
mission has resolved to concentrate its efforts in this Report on the
formulation of those principles and procedurss.*

The Commission has deliberately avoided detailed racommendatizas
in part because of the formidable difficulties caused by the diversity of
higher education in America and the complexity of the relationships
within each institution.

More than teven million students are currently enrolled in nearly
2,600 colleges and universities in the United States. Two thirds of t.ese
students attend public institutions that account for forty percent of all
fnstitutions of higher learning. "'he remaining third are unevenly dis-

*In doing so, the Commission f2 not wnmiadful of the need to seek Mlutions
to underlying cavses of campus untest and the need to reconcile differing views
concetning student and facolty participation in university governance. The Com.
mission will teview the {ssve of governance when it has had the benefit of studies
of this tobject curcently under consideration by several professional assoclations,
intdoding the Ametican Association of University Professors and the Ametican
Courcil on Education Special Commitice on Campas Tensions.
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tributed among 1,500 private institutions, and nearly sixty percent of
these institutions have some degree of religious affiliation.

Private institutions share a common principal dependency on private
financial support, but their particular depcndency even in this regard
varies greatly and they otherwise reflect almost every imaginable vari-
ety of educational ecology. They include giant universities heavily
invested with major research and graduate programs, thousands of stu-
dents from eighteen to thirty-five years, and campuses with widely dif-
fering degrees of decentralization and impersonality. At the same time,
the complex of private higher education also includes theological sem-
inaries, technical institutes, and proprietary colleges with concentrated
financial dependency, specific doctrinal commitments, and such diverse
educational circumstance that detailed prescriptions uniformly respon-
sive to the situation of all private institutions alike are impractical and
undesirable.

Variety in educational circumstance is equally obvicus among public
colleges and universities in which the greater number of students are
enrolled. They, too, reflect major differences in size, resources, per-
sonnel, function, curriculum, facilities, governance, and tradition. They
embrace the state and federally financed multiversities of more than
30,000 students drawn from great distances to iarge campuses of un-
certain boundaries scarcely separating them from the city at large. They
include small, two-year community colleges with purely local student
bodies of eighteen and nineteen year olds, compact campuses, a liberal
arts curriculum, an¢ cotamunity boards of control administering small
budgets from locally-dependent tax sources. At a time when public at-
tention to campus unrest may tend to suggest that most of higher educa-
tion is pursued in one or two kinds of institutions—such as the very
large and impersonal multiversity or the small but permissive liberal
arts college—it may be instructive to note that a quarter of the entire
college student population is found in junior colleges.

This central theme of divervity in higher education means that this
Commission’s prescriptive statement of principles must appropriately
restrict itself to a limited number of recommendations within the practical
capacity of each institution to consider according to its own particular
circumstances. Any attempt to provide detailed prescriptions would pre-
suppose a nonexistent sameness in the circumstar.ces of all institutions
of higher education.

The present state of the law limits the power of state universities to
restrict political expression and to administer summary discipline to a

6
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much greater degree than is true of private institutions, and our recom-
mendations appropriately take those legal limitations into account. Fur-
thermore, available evidence indicates that disruption and violence has
been especially prevalent in some of the large academically selective in-
stitutions, and substantive and procedural siandards therefore must also
be formulated with the needs of these institutions ia mind. Additiorally,
there is reason to believe that the need for formulating principles gov-
erning freedom of expression and the adjudication of charges of stu-
dent misconduct may be the greatest in some of our small institutions
which have not yet experienced the intensity of student concern man-
ifested at other institutions. Thus, our recommendations are meant to
be useful to them as well.

The Commission is aware that its concern about the protection of
legitimate dissent will be of limited value to a number of institutions
that have already accepted the basic principles reviewed in this Report.
And, again, thera arc necessarily a number of smaller, highly specialized
institutions that are unlikely to be faced with the prospect of violence
by a politicized student group and may not need even the limited de-
gree of institutionalized rules reflected in our recommendations.

A second factor that argues persuasively against any attempt to draft
specific rules is the complexity of the relationships within any particular
institution of higher learning, Few universities conform to the image
of a monolithic institution in which power is concentrated in a small
group of administrators who are capable of responding promptly to any
crisis that may arise. In most institutions, the power of college admin-
istrators is shared with trustees, faculty, and others. Frequently, the
authority of the president and his administrative subordinates is not
commensurate with their responsibility. In all institutions, the relation-
ships among students, faculty, administrators, trustees, boards of visitors,
alumni, the communities in which they are located, and the public at
large are complex and sophisticated. Specia! relationships with religious
bodies or state legislaturcs may compound the difficulty of understanding
how any given university functions.

The nature of these relationships in any one university is usually ‘n-
capable of comprehension without an understanding of the traditions, in-
formal understandings, indentures, corporate charters, or state and federal
legislation, which make up the background for the daily operations of
every university. Rapid growth in an era of change has resulted in a sit-
uation where many universities themselves have not yet beea able to eval-
uate the degree to which such factors affect decision-making or the exact
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role of different groups in the formulation of policy. iMany institutions
are now engaged in such self-evaluation, and the deliberations may af-
fect the kinds of specific rules that will be appropriate for any given
institution,

The Commission’s recommendations are based upon the premise that
within a university it is possible for men of good faith to engage in free
expression, and that it is possible for instittions of selt-government,
including university disciplinary proceedings, to operate effectively.
These conditions exist in the overwhelming majority of American insti-
tutions of higher learning. Unfortunately, there are universities where,
on occasion during recent years, different conditions have prevailed. For
example, disciplinary hearings have been interrupted, hearings have been
turned into politicized propaganda tirades, coercion has been exercised
to preclude rational consideration and determination of the issues in-
volved.

A university should not permit its fairly established procedures to be
frustrated by conduct of this nature. University disciplinary proceedings
are fragile instruments. A university does not have a career judiciary,
or marshals, sheriffs or bailiffs to enforce its orders and maintain order.
Any dedicated group of disrupters can interfere effectively with the de-
liberations of any university tribunal. Such a situation is akin to the
type of insurgency which justifies martial law, and an institution may he
required to depart from its normal procedures (such as closing a hearing
to the public) when it is immediately threatened with disruption,

With these reservations, the Commission has divided its Report into
two sections : The Protection of Freedom of Expression ; and, The Muin-
tenance of Order with Justice.
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I1,
THE PROTECTION OF FREEDO:. ur EXPRESSION

Introduction

During its 1968 Term, the Supret ie Court of the United States for
the first time in twenty-five years revi :wed a case involving student free-
dom of expression. Its decision ende:” in granting relief to several public
high school students who had been suspended for wearing black arm-
bands on campus as a peaceful expression of dissent to American in-
volvement in Viet Nam. After emphasizing repeatedly that the record
in the case contained no evidence of intimidation or material disruption
upon which vhe school might otherwise have properly relied as a basis for
its disciplinary action, the Court went on to make certain observations
that are of importance to the recomimendations of this Commission:

First Amendment rights, applied in light of the special character-
istics of the school environment, are available to teachers and studen’s.
It can hardly be argued that either siudeuts or teachers shed their
constitutional rights to freedom of speech or expression at the school-
house gate. This has been the unmistakable hoiding of this Court for
almost 50 years.

Students in school as well as out of school are “persons” under
our Constitution. They are possessed of fundamental rights which the
State must respect, just as they themselves must respect their obliga-
tions to the State. In our system, students may not be regaried as
closeg-circuit recipients of only that which the State chooses to com-
municate. They may not be confined to the expression of those senti-
ments that are officially approved. In the absence of a specific
showing of constitutionally valid reasons to regulate their speech, stu-
dents are entitled to freedom of expression of their views.

Tinker v. Des Moines School District, 393 U.S. 503 (1969).

This Commission’s recommendations necessarily reflect the fact that
public institutions of higher education are subject to the First Amend-
ment, and that the Constitution itself thus provides a substantial measure
of protection for free speech on campus. While the pracise scope of stu-
dent political rights on campus remains uncertain (given the relative
infrequency of litigation, the near absence of Supreme Court review and

9
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considerable disagreement among the lower courts), a reasonable basis
does exist to project an outline of those rights “applied in light of the
special characteristics of the cchoul environment,” and limited by “con-
stitutionally valid reasons” for ‘heir fair regulation.

Our recommendations distinguish generally betwec~ public and pri-
vate institutions because thair needs and circumnstances niay differ sharp-
ly, especialiy for institutions with announced doctrinai commitments znd
specially limited vocational or religious objectives, and where the First
Amendment may not apply. At the same time, our recommendations for
public institutions may also be appropriate for many private institutions
as well, To a considerable extent, this similar treatment of student ex-
pression in many private institutions as in public institutions reflects the
fact that a clear distinction cannot always be made in a given case as a
matter of law, educational policy, or institutional need. Tncreasingly,
for instance, more and more private institutions rely upon governmental
assistance to underwrite new construction, researvch, salaries, and student
aid. The Supreme Court has sajd: *. . . when authority derives in part
from Government’s thumb on te scales, the exercise of that power by
private pcrsons becomes closely ak’ - in some respects, to its exercise by
Goverument its :f.”" Whether the First Amendment will be held to ap-
ply to certain private institutions or at least to certair aspects of their
operations when they are financed and otherwise significantly involved
with government has not yct been decided by the Supreme Court,
Nevertheless, prudent planning requires the recognition that the Ccurt
may hold that the Amendment is applicable.

Beyond this, the “special characteristics of the schoo! environment,”
referred io vy the Supreme Court, vary considerahly among public and
private institutions alike, with tae consequence that the latitude of in-
stitutiona) regulation of student expression may be broader at some
institutions than at others irrespective of whether they are public or
private. Limitations on facilities, finance, and personnel in a small com-
munity college may, for instance, preclude the extent of political activity
feasible to accommodate within a larger institution.

The difference in average age of students in a given college may make
it educationally appropriate to provide for a degree of advice and con-
sultation inessential to observe to the same extent at an institution wath
a largelv graduate student body. Additionally, emergency circumstances
within a given public institution may justify special measures essential to
the restoration of order, just as they may do so in the larger society. In
these and other respects, it may obviously be of secondary importance to

10

. A o




initar, it 8RR &

determine whether a given institution is either private or public in a
technicat sense,

Tinally, the Commission wishes expressly to note that not all of our
suggestions necessarily reflect established legal requirements even as ap-
plied to public institutions. To a certain extent, this is vnavoidable be-
cause the 1aw is rot entirely settled. More substantially, however, our
recommendations atterpt to report standards that may be seen as fair
and feasible, faithful to the law as it has developed, and also responsive
to thie needs of stulents and the constraints of higher education.

A. Preedom of Bxpression and Political Activity in Public
Colleges and Universities

Students enrolled in public institutions of higher education are en-
titled to the same First Amendment freedoms that they huld as citizens,
In the context of the campus itself, the fair excercise of those rights in-
volves the foilowing consideratious.

1. Freedom of Association

Students should be free to organize and to participate in voluntary
associations of their own choosing subject to university regulations in-
suring that such associations are ncither discriminatory in their treat-
ment of other members of the academic community nor operated in a
manner which subsiantialiy interferes with the rights of others.* Under
appropriate citfcumstances, e.g., where university funds may be involved,
or where support is provid=d otl:er than through voluntary contributions
of the members themselves, the university may reasonably require a
reliable accounting procedure and a list of officers or other persons re-
sponsible for the overall conduct of the association. While a faculty
advisor may be of benefit to an association and provision may be made
to encourage this degree of faculty support, a voluntary student asso-
ciation ought not e subject to the control of its advisor nor shouiiid free-
dom of association be denied to groups unable or unwilling to secure
assistance of this kind. Affiliation of a voluntary student association with
extramural organizations is not by itself a sufficient reason to deny that
student association the use of campus facilities, although reasonable pro-

* Commission member Caruso prefers the following language: “Students should
be free to organize and to participate in voluntary associations of their own
choosing subject to university regulations insuring th=. such associations are neitlter
unreasonably discriminatory in their treatment of other members of the academic
community nor operated in a manner which interferes with the rights of thers.”
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vision may be made to safeguard the autonomy of a campus organization
from domination by outside groups.

Freedom of association on campus may properly reflect personal or
political interests of the members not necessarily related to the operation
of the university or its regular instructional program. The right to vol-
untary association is rot limited t> those groups that necessarily hold
interests coincident with thuse of the institution as such; but, campus
organizations are under a strong obligation to avoid any representation
that their actions necessarily reflect the views of the university.

Acts of intimidation or disruption of the university may properly be
forbidden by rules applicable ta all members of the academic commu-
nity, including voluntary associations. Thus, violations of such rules by
voluntary associations may properly result in the imposition of sanctions
against an association corporately, and not merely against its members
as individuals, In addition, a public institution may not forbid freedom
of ossoviation because of misgivings about the general political or philo-
sophical objectives of any particular group. Laws governing criminal
solicitation, attempt and conspiracy are, however, equally applicable to
students as to all others and overt acts in material furtherance of an
illega! objective may be subject to university discipline as well as redress
under general law. Upon proper consideration of this subject with legal
counsel, whose assistance may be necessary to inform the institution on
the scope of its authority in this area, specific regulation may then be
provided.

2. Freedom of Speech and Assembly

Rulss specifically appiicable to speech and assembly on campus should
be clear and specific to avoid the possibility of arbitrary enforcement
and to avoid degrees of uncertainty which might otherwise inhibit the
exercise of orderly and peaceful expression.

No rule should restrict any student expression solely on the basis of
dicapproval or fear of his ideas or motives. At the same time, the fact
that students may pursue interests in political action through speech and
assemhly on campus does not abrogate their accountability as citizens
to the constitutional laws of the larger society, and the university is en-
titled to reflect these constraints in its own regulations. Accordingly,
willful defamation, public obscenity, certain incitements to crime, as well
as other civil or criminal misconduct under laws applicable to a manner
of speech or assembly directly damaging to the rights of others may be
subject to iastitutional redress.

12
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In addition, institutions of higher education have a serious obligation
to protect the operation of the university frorn disruption and to protect
the members of the academic community and all others authorized to use
their facilities from harassment and coercion. Modes of speech or as-
sembly that are manifestly unreasonable in terms of time, place, or man-
ner may be forbidden by clear and specific university rules. Such rules
are a condition rather than a limitation of freedom within the university.
Thus, demonstrations, speeches or assemblies that are disruptive because
they are staged in a manner that congests access or passage, or due to
their noise or location, and expressions imposed on semi-captive au-
diences or offensively upon unwilling third parties may appropriately be
forbidden.

Freedom of expression is not confined to oral or wiitten communica-
tion alone, and symbolic conduct ought not be forbidden where it is neither
% disruptive by its manner nor otherwise violative of rules applicable to

conduct as such. Freedom of expression on campus, moreover, ought 1ot
be restricted only to areas especially suitable for stationary assembly. An
effective opportunity to reach others whose interest a student may desire
to attract may appropriately extend to other facilities on campus to the
extent that their normal operation is generally compatible with peace-
ful communication. Thus, the distribution of printed matter in places of
general public access, and the exercise of other forms of expression which
are not disruptive of the customary use of various university facilities
should not be restricted.

In addition to being protected in the exercise of their own freedom
of speech, students should be free to invite and to hear any person of
their own choosing. Routine procedures required by a public institu-
tion before a guest speaker is invited to appear on campus, such as those
applicable to other assemblies on campus, should be designed to insure
only that there is an orderly scheduling of facilities and adequate prep-
aration for the event. Institutional control of campus facilities thus
should not be used as a device of censorship. Guest speakers, nct other-
wise associated with the university, are nevertheless accountable for their

- conduct under valid general laws, and the university may seek the assis-
tance of those laws under appropriate circumstances. While a student
organization ought not be held responsible for unforseeable illegal actions
by a speaker on campus zt their invitation, sponsorship with knowledge
of the speaker’s intended o1 p:obable violation of the law, which violation
does in fact occur in connection with that spensorship, may appropriately
result in disciplinary action against the sponsoring students,

13
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3. Ereedom cf the Press

Freedom of the press is in a basic sense but a special aspect of free-
dom of speech. As a consequence, many of the rues protecting and
limiting other modes of expression on campus will apply equally to the
regulation of publications. Ideological censorship is thus to be avoided
in the determination of printed inatter available on campus; access to
publications is not to be denied because of disapproval of their content;
and regulation of student publications that operate on the same basis
as other private enterprises should be subject only to the same control
as those respecting the reasonableness of time, place, and manner of dis-
tribution. Similarly, valid general laws proscribing willful defamation,
public obscenity, and other actionable wrongs apply equally to printed
matter 1s to other forms of expression on campus. Finally, just as the
institution has an obligation to discourage interference with speech, so
also may it prohibit acts of vandalism or other misconduct that seeks to
hinder the orderly distribution and availability of publications on campus,

As already noted, a student publication that operates on the same
basis as other private undertakings may be subject only to the same con-
trol as they. The regular student press is often distinguishable from oth-
er publications, however, and frequently cannot be treated as though it
were an enterprise financially and legally separate from the university,
Student newspapers may be supported by compulsory student fees and
other direct and indirect institutional subsidy. They may be legally in-
tegrated with the operation of the university in such a fashion that the
institution is answerable under the law for actionable statements in-
jurious to others. They may be associated with a department of jour-
nalism or other curricular discipline carrying academic recognition and
supervision. In each of these instances and others, the integration of the
student press and the university may make it appropriate that rules be
provided for its fair regulation and protection.

The fact of institutional subsidy and liability does .ot warrant cen-
sorship of editorial policy or content in any broad sense. The university
may provide for limited review, however, solely as a reascnable pre-
caution against the publication of matter which would expose tae insti-
tution to liability. Provision should be made to advise student editors
and managers of laws applicable to the student press and to the insti-
tution, and the rules may provide that editors and managers are subject
tc an additional obligation to review copy with a person appropriately
designated to inrnish. them counsel on any matter which ihe editors have

14
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reason to know may raise & substantial question of institutional liability,
At the same time, editors and managers of student publications should
be protected from arbitrary suspension and removal from office because
of student, faculty, or administrative disapproval of editorial policy or
content. Only for proper and stated causes should editors and managers
be subject to removal and then by orderly and prescribed procedures.

Where the student press is supported by compulsory student fees or
other significant university subsidy or where there is a generally accepted
public identification with the particular institution, it may properly be
subject to rules providing for a right of reply by any person adversely
treated in its publicacion or in disagreement with its editorial policy or
its treatment of a given event. Similarly, since the right of fair access
to a publication supported by compulsory subscription may be essential
to protect those thus compelled to support the press, provision should be
made for the publication of news and views offered by persons who feel
that they are not adequately represented in the coverage of that press,
subject only to reasonable standards of newsworthiness and review of
possibly actionable statements.*

Faculty or administrative supervision of publications integrated with
academic credit and training in journalism should be limited to academic
requirements and evaluation. As a matter of policy, provisions for re-
view of faculty or administrative evaluations believed to reflect bias or
prejudice extend equally to the protection of students in journalism,

University published and financed student publications should appro-
priately indicate that the opinions there expressed are not necessarily
those of the university or the student body. Moreover, other student
publications may fairly be required to indicate that they are not pub-
lished or financed by the university, and that opinions expressed therein
are without university endorsement.

4, Within the Classroom

The classroom is not an unstructured political forum. It is a center
for the study and understanding of a described subject matter for which
the instructor has professional responsibility and institutional account-
ability. Control of the order and direction of a class, as well as control
of the scope and treatment of the subject matter, must therefore imme-
diately rest with the individual instructor, free of distraction or disrup-

* Commission member Caruso would grant the same right of access to a pub-
lication which enjoys a generally accepted public identification with a particular
institution, although not supported by compulsory subscription.
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tion by students or others who may be in disagreement with the manner
in which he discharges his responsibilities. Thus, disruption of
the classroom itself or conduct within the classroom insubordinate of
the instructor’'s immediate authority may appropriately be forbidden by
the rules of the university, The rules may properly reflect the obligation
of each student to respect the rights of others in the maintenance of class-
room order and in the observance of that standard of elementary courtesy
common to every intellectual discipline.

Given the fact that the classroom may not be utilized to ventilate
grievances relevant even to the conduct of the class itself, at least when
the instructor indicates his reluctance to depart from the assigned ma-
terials, universities should provide some orderly means outside of the
classroom for the review and disposition of such grievances. Where such
means are provided, or where students otherwise express their griev-
ance with the conduct of a given course without disrupting the class-
room itself, they shou'd not be subject to instructional reprisal or pu-
nitive grading for doing so. To safeguard these prerogatives as well as
to protect students from instructicnal evaluation based on political bias,
individual prejudice, or other considerations not reflecting a professional
assessment of educational performance, provision should be made for an
orderly procedure of appeal from instructional evaluations allegedly
reached on nonacademic grounds.

B. Freedom of Expression and Political Activity in Private
Colleges and Universities

Students enrolling in private institutions of higher education are gen-
erally subject to whatever extent of regulation each institution has de-
termined to be appropriate to its own needs and circumstances. The
Constitution does not require that a private seminary subordinate its
belief in revealed truth to criticism within its own walls, nor dses it for-
bid the dedication of private assets for secular purposes which the
grantor or his trustees desire to limit specifically as they think best. A
private college is generally free to determine to its own satisfaction the
nature and conditions of the educational service it wishes to offer. In a
pluralistic society, the basic value of all of these institutions inheres in
the fact that they offer alternatives which remain highly attractive
choices to many people.

Correspondingly, the principal obligation of these institntions to those
whom they encourage to enroll is primarily one of clear and honest dis-
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closure. Where the institution thus makes clear its own expectations
‘ and provides an understanding of what it deems incompatible with its
. purposes as well as what it will attempt to provide, respect for its rules

may be expected in the conduct of its students subject to whatever pro-
: cess of change the institution has otherwise established.
In practice, however, some private institutions (e.g., a school with a
fixed doctrinal or ideological objective) may also need to reflect their
special characteristics in their staffing and admissions policies, as well as
in their rules and publications, Otherwise, some students and faculty
may come into the institution in spite of, rather than because of, the
institution’s special characteristics. Their displeasure with policies with
which they disagree may result in controversy which in turn may trigger
a disruption, despite the institution’s attempt to make its policies clear
in its rules and publications,
! We have noted earlier in this Report that many private institutions
neither feel a need for regulating student political expression in any
manner differently from what we have recommended for public insti-
tutions, nor do they think it desirable to set themselves apart in this
respect. Indeed, it deserves to be said that a number of private institu-
tions do not maintain even that degree of restriction on student polit-
ical activity which the law allows even to their public counterparts. The
commission fully supports the many distinguished private colleges that
have adopted such policies. The Report intends only to acknowledge that
variation among the circumstances of all our institutions of higher learn-
ing makes it imperative to recognize that each institution must enjoy a
substantial measure of freedom in reconciling these recommendations
with its policies and objectives.*
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* Statement by Commission Members Clark, Dash, Long, Shestack and Young:
The Commission has set forth desirable standards, which the Constitution mandates,
for the exercise of freedoms of assembly, speech and press in public colleges and
universities. But we believe the Report falls short in not recommending those
standards for so-called private colleges and universities. The relationships between
“private” educational institutions and the government through grants, research
projects and tax benefits have become so pervasive that few institutions (with per-
haps the exception of seminaries) can be considered to be “private” enough to be
excluded from the reach of the Fourteenth Amendment. Even if a college or uni-
versity qualifics as “private,” its role toward the individual student is so dominant
and the student so limited in his ability to go elsewhere, that the individual should
be afforded rights against such private dominance just as the individual is af-
forded rights against the state by virtue of the Fourteenth Amendment. While the
Fourteenth Amendment has not generally been held to apply to cases of private
dominance, the Amendment sets a standard to which our society should aspire.
Colleges and universities should be among the first who opt for that standard.
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While we understand the desire of college administrators to maximize their options,
at this mature stage of appreciacion of individual rights, the standards of the
Fourteenth Amendment should not be considered an undite burden for instituiions
of higher learning.

We believe also that the Report should have emphasized the need for colleges
and universities to provide adequate means for receiving and considering the
views of students, Otherwise, the freedom of association, speech or assembly which
are afforded lose a considerable portion of their value, and incentive is given for
disrupiive forms of conduct. Since the subject of student participation in gov-
crnance of educational institutions will be the subject of further Coinmission ex.
ploration, we shall not dwel! on the point now.

18
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THE MAINTENANCE OF ORDER WITH JUSTICE
Introduction

The interests of the public and higher education will be best served
by entrusting the primary responsibility for the maintenance of order
on the campus to the universities when they are willing and able to per-
forin the function.

In most universities the maintenance of order does not constitute a
major problem. Most students voluntarily abstain fiom disruptive ac-
tivity  In most cases the normal channels of university governance are
able to find solutions to disputes before controversy erupts into a dis-
order.

New techniques are being utilized on some campuses to accelerate
decision-making where the normal institutional processes are felt to be
too slow or inflexible to achieve a satisfactory solution within the time
available. Undoubtedly, other alternatives for the resolution of campus
disputs will be found as universities continue to engage in self-eval-
uation of their disputes resolution machinery.

Searching self-evaluation, the identiScation of valid grievances, and
prompt attention to institutional shortcomings provide the most effec-
tive assurance for the maintenance of order. As in other fields of en-
deavor, prevention is to be preferred over therapy.

Not all confrontations can be avoided. On occasion disputes may
concern issues which the university lacks the power to resolve. On mat-
ters within institutiona] competence there may be an hones: difference
of opinion on matters too fundamental to permit compromise, or the
power to take effective action may rest in a person or body other than
the immediate parties to the dispute. Finally, no university can avoid
confrontation with those who openly espouse its destruction or those
who atsert non-negotiable demands. In such circumstances, a con-
freatation may result in a disruption if students are unwilling to con-
form their conduct to the requirements of law. In such cases, primary
reliance should be placed on university disciplinary procedures, sup-
ported by university security personnel, for the maintenance or restora-
tion of order and the prevention ¢. future disturtances. The imposition
of eTective sanctions against students guilty of misconduct after prompt,
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fair disciplinary proceedings will normally be sufficient to maintain an
acceptable level of order without the necessity of outside intervention.*

Nevertheless, conditions can arise where a university may be required
to seek the assistance of civil authorities or civil authorities may, on
their ¢wn initiative, determine that intervention is necessary in order to
protect persons, property or the orderly functioning of the university or
to put a halt to flagrant violations of law,

Both the use of internal disciplinary procedures and the intervention
of civil authorities pose issues of great importance to the public and to
institutions of higher learning. This portion of the Repost deals with
these matters,

A. University Disciplinary Procedures
Introduction

The Commission is concerned exclusively with appropriate proce-
dures in cases where a substantial sanction, such as suspension or ex-
pulsion, may be imposed for alleged misconduct by a student. The rec-
ommendations of tre Commission are not intended to apply to purely
academic decisions by a university, nor do they apply to cases in which
the penalties involved are not serious. Furthermore, the Commission
recognizes that a student, with knowledge of his rights, may prefer and
may choose to accept informal procedures for the determination of guilt
or the impesition of a sanction.

For reasons stated previously, no attempt shall be made to suggest a
model of universal utility. Instead the Commission recommends that
institutions of higher learning structure their disciplinary proceedings in
a manner reasonably cakulated to accomplish several goals. The pio-
cedures established should facilitate a reliable determination of the truth
or falsity of the charges, They should provide fundamental fairness to
the parties, and they should be an effective instrument for the mainte-
nance of order, The Commission rejects the proposition that one of the
putposes of university disciplinary proceedings is to provide a forum to
politicize a campus.

1. Principles for Achicving Reliobility and Fundomentol Fairness

a. The Need for Rules

A number of colleges and universities have instituted disciplinary
proceedings against students on the basis of their “inherent authority”

* See page & infra.
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to maintain order on campus, in spite of the absence of any rule for-
bidding the particular conduct which formed the basis of the charge,
Where the particular conduct involved substantial disruption and was
otherwise of such a nature that the students could not reasonably have
supposed that it would be condoned by the institution, the university’s
authority to proceed simply on the basis of its inherent autherity has
generally been upheld by the courts. On the other hand, one federal
court of appeals has recently rejected the view that inherent authority
alone is a sufficient basis for serious disciplinary action, further ob-
serving that the doctrines of vagueness and overbreadth that other
courts have applied to invalidate certain uriversity rules applicable to
political activity “presuppose the existence of rules whose coherence and
boundaries may be questioned.”

Given the unsettled state of the law and the reasonableness of com-
peting points of view on this subject, the Commission is not inctined to
recommend either that a univarsity may never act against a student
other than pursuant to a published rule clearly furnishing the basis for
a specific charge or that it may freely act against the student even in the
absence of any clearly applicable and previously published rule. Rather,
the Commission believes it more useful to state the various considerations
according to which an institution may better determine what funda-
mental fairness may require in the circumstances of a given case:

(1) A college or university ought not be expected to formulate elab-
orately detailed codes of conduct comparable to the consolidated crim-
inal statutes of a state, An attempt to difleientiate among alt possible
offenses in coraparable refinement is not within the resources of many
colleges, it may detract from the educational character of an academic
institution, and it may inadvertently encourage an adversary relationship
in which professional quibbling is substituted for fundamental fairness,

(2) Fot most purposes, however, it Is feasible for a college or uni-
vetsity to describe its standards with sufficient clatity and to publish
those standatds in a form readily available to its students in a manner
which, while not exaggerated in length, detail, or complexity, will pro-
vide {air notice of what is expected and what {s fotbidden.

(3) While it might be helpful to designate a responsible person or
group of persons to furnish an authoritative advisory opinion upon in-
quiry by those wisliing to know whether a proposed course of conduct
would be deemed to violate a rule that is somewhat vague, or would be
deemed to be inconsistent with the institution’s inlirent power to main-
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tain order on campus, the value of such a procedure should be seen as
complementary to published rules and not as a general subatitute for rules.

{4) Where a rule has been adopted which is applicable to behavior
involving some aspect of freedom of speech, association, or assembly,
there is a special obligation that the rule be stated with clarity and
precision,

b. The Szope of Rules

The Commission elsewhere in this Report records its view that uni-
versily rules may appropriately overlap certain state and federal statutes,
and that the concept of double jeopardy does no: limit the scope of a
university’s rules. Thus, a student who disrupts a classroom in a man-
ner that subjects him to a general statute applicable to assault and
battery may also appropriately be subject to university dicciplinary g.o-
cesses as well. Conversely, the fact tha, certain student conduct is not
necessarily subject to any state oi federal statute does not make it in-
appropriate for a college to forbid such conduct, as may ordinarily be
true of cases of chealing on xaminations or plagiarism. The relation
of college rules to general la.. is therefore largely coincidental, and the
scope of university rules is appropriately determired by the announced
objectives of the university and the extent to which it has reasonably
determined that certain rules are fairly related to the accomplishment
and protection of those objectives. Given the diversity of our ‘nstitutions
of higher isarning and the fact that they are not all established for
identical purposes, it is consequently not possible to describe uniform
outside limits on the nature and scope of the rules that each may choose
to maintain,

At the same time, the Commission tecommends that a college or uni-
versity ought not proliferate its rules beyond the point of safeguarding
its own stated objectives. In this respect, a college rule that does no
more than to duplicate the function of a general statute and to multiply
the individual’s punishment under general law without vindicating any
distinct and separate concern of the academic community may be seen
by many as a form of double punishment and lead to bitterness and
recrimination. The Commission emphasizes, therefore, that the scope of
university rules ought to be determined by each institution with reference
to its own needs and objectives, and not witi~ reference to the scope of
state or federe) jurisdiction.

2
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¢. Equality of Enforcement

The university has an obligation to apply its rules equally to all s:u-
dents who are similarly situated. This does not mean, hovever, that a
university is required to refrain from prosecuting some offeaders be-
cause there are other offenders who cannot be identified or who are not
presently being tried for some other valid reason. In the absence of
evidence of discriminatory enforcement, the university may properly try
those offenders against whom charges have been brought although it is
clear that there are other offenders who are not before the tribunal.

d. Impartiolity of the Trier of Fact

The truth or falsity of charges of apecific acts of misconduct should
be determined by an impartial person or group. Fundamental fairness
does not require any particular kind of tribunal or hearing committee,
nor does it necessarily require that the finder of fact comes from or (in
the case of a group) be composed of any particular segments of the uni-
versity community.

e. Notice of the Charge

A student accused of specific acts of misconduct should receive timely
notice of the specific charge against him. The charge should be sufficient-
ly precise to enable the student to understand the grounds upon which
the university seeks to justify the imposition of a sanction and to enable
him adequately to prepare any defense which may be available to him.

§. Information Concerning the Nature of the Evidence in Support
of the Charge

If a student denies the facts alleged in the charges, he should be in-
formed of the nature of the evidence on which the disciplinary proceed-
ing s based. He should either be given the right to confront the wit-
nesses against him or be provided with the names and statements of the
witnesses who have given evidence 4 :2inst him. In cases where credibil-
ity Is involved, fundamental fairness may require that a student be pro-
vided the opportunity to questiun his accusers,

g. Opportunity to be Heord

The student should be given an opportunity to respond to the ev-
idence against him. He should be sble to present his position, make
such denial or explanation as he thinks appropriate, and testify or
present such other evidence as is available to him, The technical rules
of evidence applicable to civil and eriminal trials are not applicable. A
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student may waive his right to a hearing either expressly or by his fail-
ure to appear without justification at the time set. Failure to appear
without justification may itself be made punishable.

h. Basis of Decision

The trier of fact before whom the hearing is conducted should base
its decision on the evidence presented at the hearing. A finding of guilt
and the imposition of a sanction should be based on substantial evidence.

i. Representation of Accused

A student should have the right to be represented at the hearing by
any person selected by him, such as a fellow student, a faculty member,
a lawyer, or a friend from outside the university community.

The Commission understands the doubts of those who are concerned
that the participation by a lawyer may make some disciplinary procedures
unworkable, especially where the trier of fact is not a lawyer and legal
counse! for him is unavailable. The Commission agrees that it would be
most unfortunate if university disciplinary proceedirgs were to be con-
ducted in the atmosphere sometimes characteristic of criminal trials.

It also recognizes, however, that a hearing on charges of misconduct
is an adversary proceeding in the sense that the university is seeking to
impose a sanction of substantial severity upon the student, and the stu-
dent fs seeking to avoid the imposition of the sanction. Frequently, there
will be sharp controversy over questions of fact, under circumstances in
which a young student may lack the expertise to investigate cilectively
or be too inarticulate to present Lis case adequately without professional
assistance. In many cases there will be a need for counsel for the same
reasons that counse! is needed in civil and criminal cases, juvenile
proceedings, administrative hearings, or negotiations between private
persons.

In complex cases where a student is represented by counsel, it may
be essential to have a law trained hearing officer, and on occasion it may
also be desirable for the university to present its case through counsel.
It may be necessary for the university w0 utilize the services of members
of a law school faculty, local attorneys in private practice, its general
counsel, or lawyer alumni to meet such needs.

j. Interim Swspension

As a general rule the status of a student should not be altered until
the charges brought against him have been adjudicated. Experience has
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shown, however, that prompt and decisive disciplinary action may be
required in extreme cases before there is an opportunity to conduct a
hearing, as in cases in which a student's continued presence on campus
constitutes an immediate threat or injury to the well-being or property
of members of the university community, or to the property or the order-
ly functioning of the university. The imposition of interim suspencion
should entitle the suspended student to a prompt hearing on the charges
against him, Fundamental fairness may require an informal review of
the decision to impose interim .-aspension in the absence of a prompt
hearing on tiie charges.

2. Implementation of Principles

It is clear that the principles discussed in the preceding section are
not self-executing. The Commission also recognizes that some may think
it desirable to broaden the procedural protection aftorded students, while
others may question the desirability of some of the principles enunciated
above, at least in the case of some private univercities.

The Commission has stated what it deems to be desirable standards.
It recognizes that individual institutions of higher learning wili have to
develop their own procedures in response to their special needs. In doing
$0, they will be required to make difficult decisions in attempting to im-
plement these general principles.

Some of the problems of implementation are clear:

Should the trier of fact be a faculty member, administrative official,
alumnus, tribunal, hearing committee, or some other person or group?
If the trier of fact is to be a group, of whom will it be composed and
how will it be selected? \Who may file charges; how should they be in-
vestigated; what standards should govern their disposition? \Vhat de-
gree of specificity should be required; should consolidation of charges
against different students be permitted; how should they be served;
what time interval should usually exist between service of charges and
hearing? Should the defendant be permitted to stand mute? Should
evidence in support of the charges be normally presented by report,
statements, or live witnesses? \What quantum of proof should be utilized
by the trier of fact as a critetion for detetmining whether there is “sub-
stantial evidence” of guilt? Will the hearing normally be open or closed ;
and ‘what circumstances, if any, will justify a departure from the normal
procedure? Should an appeal be permitted, and, if so, what will be the
scope of the app~al and to whom should it be addressed ?

These are but vxamples of questions that may result in a wide range
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of responses in the different kinds of institutions of higher learning
across the country. The Commission does not suggest that any one set
of answers is best for all. The basic test must be the extent to which
proposed procedures contribute or detract from the reliability of fact
finding, fundamental fairness, and effectiveness.

3. Effectiveness

It is not sufficient that disciplinary procedures be reliable and fair,
They must also be effective. Effectiveness is particularly dependent on the
overall attitude of the university community itself. It assumes a widely
shared commitment to the principle of institutional self-governance. It
requires that miscouduct he reported, that charges be filed by those who
have the responsibility to do so, that the witnesses will testify if called,
that findings of guilt be made when the evidence so warrants, and that
penalties be imposed when guilt is found and sanctions are appropriate.
There must be a general willingness to participate in the proceedings
and to respect the finality of their results. It must be possible for pro-
ceedings to be conducted without fear of interruption or retaliation
against those who participate.

In some universities the imposition of the s.nction of suspension or
expulsion has triggered new disorders, The university community must
appreciate that its failure to police its own house will inevitably lead to
intervention by civil authority.

B. Relationship Between Campus Authority and Civil Authority

Introduction

In the words of the National Commission on the Causes and Pre-
vention of Violence, members of the university community "cannot
argue that of all Americans they are uniquely beyond the reach of the
law.” A citizen is not immunized from the law by virtue of his status
as a student.

The Commission has eatlier in this Report afirmed its belief that
there are persuasive reasons why the interests of the public and the uni.
versity communily may be best served by entrusting the primary re-
sponsibility for the maintenance of order to universities when they are
willing and able to perform the function, At the same time, it has rec-
ognized that there are circumstances in which the intervention of civil
authorities may be required.

Intervention by public authotity may take several diffetent forms:
the issuance of an injunction; selective atrests; the introduction of sub-
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stantial nuinbers of police into the campus; civil suits for damages. All
have advantages and disadvantages. Whether or when there should be
recourse to any of these techniques raises questions of judgment and dis-
cretion, rather than issues of law. The Commission can do no more thai
io indicate some of the considerations that should influence the decision

of what techniques should be utilized and when they may be most
appropriate.

i, Infunctions

A number of ir.:titutions have sought injunctive relief for the pur-
pose of quelling campus disturbances, with varying degrees of success.
Some courts have granted injunctions upon the theory that the presence
of an immediate threat to property or persons or a significant interfer-
ence with the educational mission of the institution constitutes a threat of
{rreparable harmi justifying injunctive relief. In at least one state, it is
no longer n _serary to allege that irreparable injury is threatened if the
court finds . = a state of emergency exists or is imminent within the
institution.” In most instances, universities have been able to obtain a
temporary restraining order upon an ox porle application by counsel,

There are a number of advantayes to the ure of injunctions in cases
of student disorders: An injunction can be narrowly drafted to deal
with a specific disturbance with much more precision than a general
statute, thus responding mote effectively to the disruption while avoid-
ing unduly broad limitations upon f1eedom of expression. The injunction
constitutes a public declaration by the courts of the unlawful nature of
the actions taken or threatenad by the disrupting students. The issuance
of an injunction may generate a favoradble public reaction to the position
of the university. It may persuade moderate students to refrain from
participating in the disruption. It imposes restraint upon the disrupting
students by a non-university governmental entity. Students may obey
a court order when they would ignore the orders of a university official,
The injunction may provide students with an opportunity to end a dis-
ruption without losing face. If contempt proceedings are instituted to
enforce the injunction, the hearing of the contempt citation will general-
ly be accelerated on the court's docket, thus resulting in a speedier de-
termination than might have occurred it the criminal processes had been
utilized.

There are also disadvantages. It is frequently necessary to utilize
local law enforcement officers to serve process. In tiost states, the in-
junction is not self-enforcing, although at least one state statute makes
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a violation of an injunction a crime in itself. Enforcement of an injunc-
tion through court proceedings may involve some of the same problems
as those presented when police are used to quell a disturbance. A uni- 5
versity that is not prepared to enforce the injunction through contempt \‘
proceedings should not seek ane. To obtain an injunction in such a sit-
uation might permit a court decree to be flouted by students with
impunity.

There may be significant procedural problems involved in establish-
ing proof of notice of the injunction when the defendant is brought be-
fore the court in contempt hearings. There may be substantial problems
of identification whea large numbers of students are involved. Where
the evidence is insufficient, there is a possibility that an acquittal may i
have the effect of re-enforcing the status of the offenders within the cam-
pus community. An improvidently secured injunction may have the
effect of polarizing resistance to university discipline. Improper resort
to the injunction for the purposes of restraining the exercise of First
Amendment freedoms may result in lower court denials or appellate
court reversals embarrassing to the university, and may contribute to
the arguments of dissidents that the university does not respect basic
constitutional rights. i

In determining whether to seek injunctive relief, a university may
wish to consider other factors as well. Violation of an injunction may
be punishable even in circutnstances where the injunction should not
have been granted, but enforcement uf the sanction of contempt in such
a case may in practice contribute to a disrespect for the law. Indis-
criminate use of injunctions may encourage disruptions if students con-
clude that they can engage in disruptive activity without fear of arrest
or university “isciplinary proceedings as long as they are prepared to
yield to a court order when the university seeks injunctive relief, Cer-
tainly no institution should depend upon the injunctive relief as the sole
remedy 1o assist it in dealing with disruptions ot threats of disruptions,

It has been suggested that a statute conferring jurisdiction upon fud- ;
eral district courts to issue injunctions in cases of some campus dis-
turbances would be desirable. A federal s:atute would provide a uniform
procedure for the use of injunctions throughout the country. Neces-
sarily, however, federal courts would be required to rely in the first in-
stance upon the relatively small contingent of United States matshalls
to enfotce their orders.

The Commission has rexched no conclusion on the desirability of such
a statute, If such a statute is enacted, however, the Commission believes
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that it should not preempt state jurisdiction and should not be aimed at
students exclusively. Such a statute should follow the model suggested
by the National Commission on the Causes and Prevention of Violence,
authorizing universities, along with other affected persons, to obtain
federal court injunctions against willful private acts of physical ob-
struction that prevent other persons from exercising their First Amend-
ment rights of speech, peaceable assembly, and petition for the redress
of grievances.

2. Criminal Sanclions

Arson, assault, breach of the peace, conspiracy, disorderly conduct,
false imprisonment, inciting riot, malicious destruction of property, riot,
willful interference with meetings, trespass, and unlawful entry are ex-
amples of the wide range uf conduct that fall within the traditional ambit
of the criminal law. In addition, a number of states have recently en-
acted new legislation dealing with civil disorders or spec'fically relating
to student disturbances. Recently cnacted statutes in differ:nt states
make it a crime to refuse to disperse or leave a building or property
when notified to do so by a designated official : prohibit interference with
freedom of movement or the use of facilities; punish “willful distur-
bance,”” conduct that “impedes, coerces, or intimidates” university per-
sonnel, or “disruptive acts”; make it a felony to enter and destroy rec-
ords; or prohibit the possession of firearms or “molotov cocktails” on
campus, Also, several states have modified their riot laws or enacted
comprehensive riot control legislation. Additional state legislation au-
thorizes designated university officials to require persons who are not
students or employees to leave the campus or permit such officials to
place the campus off limits to persons outside the academic community.

It is doubtful that most students realize the broad range of conduct
that is subject to the criminal law. Local arrangements between “‘town
and gown” and discretionary enforcement on campus of drug and al-
cohol laws have, with the passage of time, insulated some members
of some campus communities from a recognition that their conduct is
subject to all the laws of the jurisdictions in which they are Jocated.

The criminal laws may be enforced in various ways. A university
may request police assistance or police may enter a campus for the pur-
pose of enforcing laws without the request or the consent of the uri-
versity. Police intervention may precede or follow formal charges by a
compiainant or prosecutor,

Recourse to the initiation of criminal charges by a university should
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normally be limited to circumstances when it is impossible to deal with
the problem adequately within the university, As the Commission has
indicated earlier in this Report, norinally an internal disposition of the
problem will be most effective. In addition there are other factors which
deserve consideration. In common with forms of the use of external
authority, the assertion of criminal charges possesses the potential of
generating more widespread disruption on the campus. Furthermore, the
processes of the criminal Jaw are rarely swift, and a prompt resolution of
serious charges in the criminal courts is unlikely, In addition, the uni-
versity loses control over the proceedings. The decision of whether to
drop charges, accept a plea to a lesser offense, or award probation rests
with prosecutors and judges, and their judgment may be properly affected
by factors other than those of guilt or innocence of the accused.

There are communities, however, in which local police and pros-
ecutcrs are prepared to ignore what transpires on the campus unless
assured of university support. In such circumstances, it may be neces-
sary for the institution to take the lead in invoking the criminal process
when necessary hecause of conduct that endangers the university or mem-
bers of its community,

The use of police may be limited to arrests, with or without warrant,
of previously identified suspects sometimes after a disruption has oc-
curred an:1 subsided. In some cases this may be done without the neces-
sity of introducing any substantial number of police ofi.cers into the
campus, and after there has been time to discuss alternatives and reach
agreement concerning the manner and time at which the arrests will
take place. In other circumstances, however, there may be a need to
introduce a substantial number of police onto the campus quickly to stop
or prevent an unlawful activity, as in cases of violence or imminent
threats of violence where the university is unable by itself to maintain
or restore order.

There are clear dangers involved in ordering police to enter a campus
in large numbers. The university should recognize that any massive
intervention of police on the campus carries with it the possibility of
“broadening support for the radical movement, polarizing campus opin-
ion, and radicalizing previously uninvolved persons.”

Nevertheless, a university and the members of its community may
find themselves in a defenseless position, guarded by only a small cadre
of security officers who have received little training in the maintenance
of order, in the face of determined efforts at disruption by large num-
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bers of persons. To permit wide-scale lawlessness may encourage stu-
dents to believe that the law may be flouted with impunity, and that the
role of police is confined to controlling conduct outside of the university

The practicalities of the situation will often pose a dilemma, In its
early stages a disturbance may be ended or an occupied building recap-
tured with a minimal use of force. But it is at this stage that there is
often the least support for the use of off-campus assistance because of
confidence that order can be restored through negotiations and other
internal means. Intervention by the police involves possibilities of prov-
ocation and over-reaction that may result in an exacerbation of the con-
troversy that gave rise to the unlawful activity. Inaction, on the other
hand, may result in substantial damage to property, a heightened dan-
ger to members of the university community, and interruption of the
orderly functioning of the university for an indefinite period.

The Commission is unable to state a general principle that will gov-
ern all circumstances. The attitudes of faculty, students, alumni, trus-
tees, and the community in which the institution is located, the history
of the relationship between the nclice and students in the community,
the objectives of the disturbance, the number of students involved, and
the seriousness of the disruption are among the factors that must be
considered.

Any decision that a university makes in such a complex situation
may be subject to criticisma by someone. Responsible citizens should rec-
ognize the difficulty of the problem and give great weight to the judg-
ment of the officials who are best able to mnke the difficult assessments
required and who have the responsibility for the welfare of the institution
and the maintenance of order.

Legistation has been introduced in the Congress to expand the fed-
eral criminal law to encompass specified acts of disruption in federally
assisted institutions of higher learning. The Commission is unconvinced
that there is need for federal criminal legislation at this time. Internal
disciplinary procedures and state and local laws appear to provide ef-
! fective techniques for the resolution of controversy and the maintenance
of order. Serious consideration of the advisability of the intervention
of federal law enforcement agencies and the federal courts should be de-
ferred until there is sufficient experience with existing local institutional
processes and laws to determine whether federal legislation is necessary
or desirable.

i A v e
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3. Civil Actions for Damages

Civil suits for dumages should be brought in appropriate cases by a
university or members of a university community for injuries arising out
of student disturbances. In a number of institutions there has been sub-
stantial daraage resulting from fires, smashed furniture, and injuries to
equipment and buildings. Students have lost instruction that they other-
wise would have received. Indirect damage has resulted from higher
costs caused by increases in insurance costs and the reluctance of com-
panies to write institutional types of insurance.

On occasion either a university or a member of the academic com-
munity may choose to bring suit for damages. Frequently, however, a
private damage suit will not constitute 2 viable alternative because of
problems of proof, docket delay, the uncertainty of collection on a judg-
ment and other reasons.

4, The Importance of Planning

Many of the problems involved in the determination of the exent %o
which civil authority should be utilized and the form that it should take
are readily foreseeable. Plans can be developed to deal with many con-
tingeacies. The advice of university counsel, prior consultation with
local police and public officials, informing members of the university
community of what action will be taken in different situations, can go far
towards minimizing the adverse effects that sometimes have accompanied
recourse to civil authority in the past. Few things are more important
than for universities to establisht contact with civil authorities and de-
velop in advance understandings concerning the circumstances that will
justify intervention and the manner in which they will react if interven-
tion becomes necessary.

5. Double Jenpardy

The fact that a student has been subject to university disciplinary
proceedings does not in any way preclude a subsequent trial of the sta-
dent for the same conduct by public authorities if his conduct violated
the laws of the jurisdiction. Likewise, the fact that a student has been
tried in the criminal courts does not preclude the assertion of an appro-
priate disciplinary sanction against him by the university. There is no
legal basis for the claim of “double jecor ~rdy” in either case. The insti-
tution should recognize the possibility, however, of injustice resulting
from the imposition of multiple sanctions for the same conduct. In cases
where the university procceds after state action has taken place, con-
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sideration shouid be given by the university to any prior state punish-
ment in determining the appropriateness of a university sanction. A crim-
inal court should properly consider the sanction already imposed by a
university tribunal in determining what penalty it should impose. Pros-
ecutors or unjversity officials, as the case may be, should carefully con-
sider whether it is desirable to proceed where a defendant has been
acquitted in prior proceedings in court or before a university tribunal,
These matters are, however, addressed to the discretion of responsible
officials and do not give rise to any right of immunity from a different
or additional finding or sanction made by the body that has initially de-
layed its exercise of jurisdiction.

6. Legislative Denial or Revocotion of Financial Assistance

Provisions of several federal statutes and provisions in the legisla-
tior. of several states either require or authorize institutions to deny
financial assistance under specified programs to students who have en-
gaged in specified types of disruptive conduct. The language of the
statutes varies in a number of particulars, There is a considerable dif-
ference in denominating the kind of conduct that will justify the denial
of assistance; whether a conviction is required, and, if so, by what kind
of court; the programs of financial assistance to which the “cut off” pro-
visions apply; the period during which funds should be denied; whether
an institution is required or permitted to initiate proceedings to termi-
nate assistance; and similar mciters.*

* Sec. 706 of the Departments of State, Justice, and Commerce, the Judiciary,
and Related Agencies Appropriation Act, 1970, Pub. Law 91-153, 91st Cong., 1st
Sess., provides an example:

Sec. 706. No part of the funds appropriated under this Act shall be
used to provide a loan, guarantee of a loan, a grant, the salary of, or any
remuneration whatever to any individual applying for admission, attending,
employed by, teaching at or doing research at an institution of higher educa-
tion who has engaged in conduct on or after August 1, 1969, which involves
the use of (or the assistance to others in the use of) force or the threat of
force or the seizure of pronerty under the control of an institution of higher
education, to require or prevent the availability of certain curricutlum, or to
prevent the faculty, administrative officials or students in such institution
from engaging in their duties or pursuing their studies at such institution:
Provided, That such limitation upon the use of money appropriated in thie
Act shall not apply to a particular individual until the appropriate institu-
tion of higher education at which such conduct accurred shall have had an
opportunity to ini‘iate or has completed such proceedings as it deems ap-
propriate but which are not dilatory in order to determine whether the
provisions of this limitation upon the use of appropriated funds shall apply:
Provided further, That such institution sha!ll certify to the Secrctary of
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Some do not expressly require that a hearing be held before financial
aid is terminated. The termination of financial assistance, however, con-
stitutes a substanti:! sanction against an individual, and it is clear that
such a determination should depend upon a finding that certain facts
exist. In these circumstances, it seems appropriate that a hearing be con-
ducted, and indeed, one may be required by the due process clause. The
hearing, in common with a hearing in a disciplinary proceeding, does not
necessarily have to have all the elements of a civil or criminal trial, but
the student should be entitled to written notice of the proposed termi-
nation and a hearing at which he is confronted with the evidence sup-
porting the proposed action, given an opportunity to rebut and explain
it, and to present his own evidence. The decision should be based on the
evidence that is produced at the hearing.

In addition to the legislation already enacted, a number of other pro-
pusals to curtail financial assistance to students involved in disruptions
or to the universities at which they are enrolled have been introduced in
the Congress during the last two years. One proposal would increase the
time period during which funds could be denied, and deny benefits under
the GI Bills and the children’s allowance section of the Social Security
Act, not covered by existing legislation. Legislation has also been in-
troduced th.at would require the suspension of all federal financial assis-
tance to any university that experienced campus disorders and that
failed “to take appropriate corrective measures forthwith,” Gther pro-
posed legislation would require federally assisted institutions to develop
a plan for dealing with campus disorders and have it available upon re-
quest upon penalty of cutting off funds, and require institutions to deny
assistance under federal programs to students involved in disorders on
pain of withdrawal of federal aid.

The Commission views with deep concern these statutes and pro-
posals for terminating financial aid to students who engage in disruptive
activities and to the universities which they attend. A university might
be required under such legislation to cut off financial aid on a basis of
its own determination despite doubts as to the legality or constitutionality
of its action. Termination of uid would be required without reference to
relative culpability. These proposals could operate in a discriminatory
manner because they apply only to those who receive federal financial
aid, a specific class of needy students. Thus, the wealthy student who
leads a campus disruption would be unaffected by the legislation while

Health, Education, and Welfare at quarterly or semester intervals that it
is in compliance with this provision. . . .
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a follower could fose the financial assistance needed to complete his
education. Proposals to withdraw all aid from institutions of higher
learning could deny assistance to innocent students who need financial
aid.

The Conmmission agrees with the conclusions of the National Com-
mission on the Causes and Prevention of Violence:

Existing laws already withdraw financial aid from students who
engage in disruptive acts. Additional taws along the same lines would
not accomplish any useful purpose. Such efforts are likely to spread,
not reduce the difficulty. More than seven million young Americans
are enrolled in the nation’s colleges and universities; the vast majority
reither participate in nor sympathize with campus violence, If aid is
withdrawn from even a few students in a manner that the campus
views as unjust, the result may be to radicalize a much larger num-
ber by convincing them that existing governmental institutions are as
inhumane as the revolutionaries ¢'aim, If the law unjuc*'v forces the
unijversity to cut off financial aid «r to expel a student, _: university
as wefl may come under widespreari campus condemnation.*
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: 7. Training for University Security Personnel

The need to resort to intervention by civil authorities depends in
large part upon the ability of university security personnel to maintain
order. Their ability to perform their tasks with efficiency and tact de-
pends in part upon the training they have received. Funds should be
made available for the development of training programs for university
security personnel, and these programs should include a substantial com-
ponent designed to mike the officers sensitive to the aspirations and
tactics of student groups.

| * Commission member Caruso disscnts.
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IV.
CONCLUSION

Our institutions of higher learning are facing a crisis. They face
frustration of the reasons for their existence by disruption within and
the loss of their autonomy from intervention without.

There is widespread student unrest and demands that the role and
structure of the university be reexamined. There is a deep public con-
cern that order be maintained on the campus,

The challenge to the university community is one of self-evaluation
and self-reform. Institutions of higher learning must assess the validity
of the complaints asserted by students and make the changes which are
required to meet the thrust of valid complaints and to serve the best in-
terests of the institution. The process of seli-evaluation and self-reform
can only be accomplished within a climate of freedom of dissent and
freedom from disorder.

The Commission appreciates that at a time when universities are un-
dergoing a reexamination of their objectives and internal structures and
when traditional allecations of power within the university are being

! challenged, that tension is likely, if not inevitable. But tension itself is
( not necessarily evil, and may be the hallmark of a sensitive progressive
academic community.

Unavoidably, disruption will sometimes develop from periods of ten-
sion. All disruptions cannot be prevented, but they can be minimized
and they can be dealt with effectively when they occur.

The manifest interests of universities and students require both that
freedom of expression be encouraged and that order be maintained. The
Commission’s recommend.tions are designed to provide guidelines to
suggest how these objectives should be pursued, It is sanguine that they
are capable of achievement, and that our universities will meet the chal-
lenges that confront them,
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